Legally Speaking--Legal Implications of Reference Books for Publishers and Consumers by Carson, Bryan M.
Western Kentucky University
TopSCHOLAR®
DLPS Faculty Publications Library Public Services
12-2009
Legally Speaking--Legal Implications of Reference
Books for Publishers and Consumers
Bryan M. Carson
Western Kentucky University, bryan.carson@wku.edu
Follow this and additional works at: http://digitalcommons.wku.edu/dlps_fac_pub
Part of the Business Law, Public Responsibility, and Ethics Commons, Library and Information
Science Commons, Marketing Commons, Other Education Commons, and the Other Social and
Behavioral Sciences Commons
This Article is brought to you for free and open access by TopSCHOLAR®. It has been accepted for inclusion in DLPS Faculty Publications by an
authorized administrator of TopSCHOLAR®. For more information, please contact todd.seguin@wku.edu.
Recommended Repository Citation
Carson, Bryan M.. (2009). Legally Speaking--Legal Implications of Reference Books for Publishers and Consumers. Against the Grain,
December 2009-January 2010, 51-53.




Section Editors:	 Bruce Strauch		(The	Citadel)		<strauchb@citadel.edu>	
	 Bryan M. Carson, J.D., M.I.L.S.		(Western	Kentucky	University)		<bryan.carson@wku.edu>	
	 Jack Montgomery		(Western	Kentucky	University)		<jack.montgomery@wku.edu>
Every	 year	 large	 numbers	 of	 reference	books	are	published.		It	is	inevitable	that	some	of	these	books	will	contain	factual	
or	other	types	of	errors.		The	existence	of	errors	






•	 do	 publishers	 owe	 any	 legal	 duties	 to	
their	customers;




•	 why	 it	 is	 a	 bad	business	model	 to	 sell	
reference	works	“as	is.”
The	release	of	the	6th	edition	of	the	Publi-
cations Manual of the American Psychological 
Association	 turned	 into	 a	 nightmare	 of	 bad	














chapter	8	of	my	book	The Law of Libraries and 
Archives,3 there	have	been	no	cases	involving	
this	 type	of	 liability.	 	 In	 fact,	 a	 similar	 case	
from	a	video	store	found	that	




ever,	 the	 courts	 have	
tended	 to	 see	 books,	
videos,	and	other	forms	
of	intellectual	property	
as	 being	 “goods”	 in	
the	same	fashion	as	automobiles,	widgets,	or	
other	forms	of	tangible	property.		There	is	no	
doubt	 that	 a	book	or	video	constitutes	 intel-
lectual	property.		But	does	it	also	constitute	a	
good?		Under	Article	2	§	105	of	the	Uniform 
Commercial Code (UCC), goods are defined 
as	being	“all	things	(including	specially	manu-
factured	goods)	which	are	movable	at	the	time	
of identification to the contract for sale other 
than	the	money	in	which	the	price	is	to	be	paid,	
investment	 securities	 (Article	 8)	 and	 things	







Jeppesen	was	 a	 company	 that	 published	












Do Publishers Owe Any Legal  














would	 be	 the	 pur-
chase	 of	 a	 new	 car	






















the contract specifies they are to be; “are 
of	fair	average	quality	within	the	descrip-
tion...are fit for the ordinary purposes 
for	which	 such	 goods	 are	 used;	 and...
conform to the promise or affirmations 
of	fact	made	on	the	container	or	label	if	
any.”9







excluded or modified under the next sec-
tion	an	implied	warranty	that	the	goods	
shall be fit for such purpose.”10
Publishers	 do	 indeed	owe	duties	 to	 their	
customers.		However,	goods	can	be	sold	with	
the	 implied	warranties	 excluded.	 In	order	 to	
exclude	 the	warranty	of	merchantability,	 the	
UCC	requires	that	the	limitation	language	spe-
cifically mention “merchantability” as being 
excluded.		The	UCC	is	even	more	strict	with	
regard to the warranty of fitness for a particular 
purpose.  In order to limit fitness, the exclusion 
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discuss	 later	whether	 that	 is	a	wise	business	
decision.)
Although	selling	a	good	“as	is”	allows	the	
seller	 to	 disclaim	warranties,	 this	 does	 not	













Applying	 these	 principles	 to	 reference	
books,	it	is	clear	that	a	book	falls	within	the	
definition of a good under the UCC.		Therefore,	
the	warranties	 of	 title,	merchantability,	 and	
fitness for a particular purpose would apply, 
unless publishers specifically disclaim them. 
As	 long	 as	 the	goods	were	not	 sold	 “as	 is,”	
consumers	who	purchase	a	defective	reference	
product file breach of warranty lawsuits under 
the	Uniform Commercial Code.	
This	 is	 a	matter	 of	 state	 law,	 and	would	
properly be filed in state courts.  The rules 
of	 each	 state	 vary	 on	 how	 class	 actions	 are	
construed,	but	in	some	states	it	might	be	pos-
sible	 to	 certify	 all	 purchasers	 of	 a	 defective	
work	as	a	class.		This	would	allow	one	trial	to	
determine	the	outcome	for	all	potential	plain-

















Are There Legal Risks Faced  
by Consumers?







boycott	 is	 not	 necessarily	 illegal,	 but	 it	 can	
cross	 the	 lines	 established	 by	 the	Sherman	
Antitrust	Act.		In	situations	where	a	restraint	
has	 (or	 is	 intended	 to	have)	 “an	 effect	 upon	
prices	 in	 the	market	or	otherwise	 to	deprive	
purchasers	 or	 consumers	 of	 advantages	 that	
they	derive	from	free	competition,”13	the	law	













declared	 to	be	 illegal	 shall	be	deemed	
guilty	 of	 a	 felony,	 and,	 on	 conviction	

















discounts,	 but	 not	 to	 prevent	 their	members	
from	subscribing	if	a	discount	is	refused.		There	
is	 a	 tension	 between	 antitrust	 laws	 and	 the	
Free	Speech	clause	of	 the	First	Amendment.	
Suggesting	 that	 a	 product	 not	 be	 used	 falls	




The	 recent	 brouhaha	 over	 subscription	
increases	 at	Scientific American	 is	 a	 good	
example	of	how	 to	 stay	within	 the	 law.	 	On	












tions.	 	Rather,	 the	letter	states	that	 this	price	
increase	“[is]	likely	to	result	in	many	libraries	








The	APA	 snafu	 provides	 another	 good	
example	of	action	that	is	legal.		Once	the	APA	






Dr. Foubert	wrote	 a	 series	 of	 principles	
about	the	APA Publication Manual	which	were	
posted	online,	distributed	by	email,	 and	dis-









the purchase price of the first printing 
of	the	6th	edition	or	exchange	copies	
for	the	corrected	second	printing	to	all	
those who purchased the first edition.
	 2.		If	we	teach,	and	if	we	require	APA	






















Why It Is a Bad Business Model to 
Sell Reference Works “As Is”
As	noted	 above,	 publishers	 can	 avoid	 li-
ability	for	defective	reference	works	by	selling	






cation	as	the	Times of London Online	has	stated	
that	not	allowing	students	 to	use	Wikipedia	
“[reveals]	 a	 Ludlow-like	 snobbery	 towards	
Wikipedia	 that	 is	 becoming	 ever	 harder	 to	
justify	as	the	site	itself	improves.”21
It	is	the	reputation	of	quality	and	reliability	
that	 keeps	 reference	 publishers	 in	 business.	
They	are	able	to	provide	something	that	Wiki-
pedia	 doesn’t	—	namely,	 an	 indication	 that	

















Publication Manual	 a	 real	 problem.)	 	While	
guaranteeing	 the	 quality	 of	 a	 reference	work	
sounds	 like	 a	 potential	 issue	 for	 publishers,	




and fix problems that arise.  The APA	has	done	
just	that	with	its	second	printing.		Rather	than	
being	a	sign	of	weakness,	this	is	a	sign	of	the	true	
strength	of	 reference	publishing,	 and	 the	 real	
reason	why	libraries	and	individuals	continue	
to	buy	reference	works	in	the	digital	age.
Disclaimers:  Please note that I am dealing 
with legal matters in a general way, and am not 
commenting on the laws of a particular juris-
diction.  I think I got all the errors, but forgive 
me if you find a mistake.  While the information 
in this article is correct as of the date of publi-
cation, new cases are decided every day.  At this 
time I am only actively licensed in Kentucky, 
and am inactive in Ohio.  I am not intending 
to establish an attorney-client relationship 
— even if we discuss the article via email.  If 
you have a legal issue, do yourself a favor and 
consult the lawyer for your company, school 
board, municipality, university, etc.  Both you 
and your counsel will be glad you did. — BC
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